OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
Gurard C, MANN
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Honorable %illiem 1L, Xerr
Diatrict Attorney
Fecos, Texas

Dear Sir:

Opinion No.
Ra: Author

g
Qnt ol Disggiot ag such rules and reguleations af-
fested Red Bluff/ Reservolr. ¥y inquiry then was
withhrelfarenogs

\:?hqufg’the rights of such district to give a
mortgage bty the terms of which eall property, including
right to impound, store and distribute water, was
Pledged to secure the payment of bond obligations,
the eaid nmortgage providing that pcssession and pos-

gegscry rights should pasm toa bank as trustee upon
default in obligation; and
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*(b) Assuming that such right would exiat and
that on default a bank could succeed to all righte
of such dlstrict, then would the rearconable rules
and regulatiocns of the district preveil snd under
such reasonable rules and regulations oculd oriminal
prosecution be conducted where the subjJect matter of
such rules, physicael property and 1impounded water,
had passed to a8 bank as truates,

L)
L] L -

"The said district, aocting by its officers, exe-
cuted a trust indenture by the terms of which suoh dle-
triet sold, conveyed, assigned, traneferred and con-
firmed unto the trustee therein named forty-three par-
cals of land (the reservoir site), its permit No. 1217
to appropriate unappropriated waters of the Pecos River,
its hydro-electric plant, transmission lines, etc., and

"1'All other properties, real personal or mixed
. » o 8nd all rights of way, Irenchises, water rights
« « «» and in fact everything connected with the proper-
ties and system of the sald district.'

“The said instrument was executed and delivered to
secure and insure thes payment ¢of a bond isaue therein
degoribed, 2nd, I assume, was executed under the author-
ity or apparent authority of Article 76074, Sections £0-
21 and 21B, which authorized & water power control dig-
trict to 'pledge and £ix a l1lien (on) end mortgage any
property!' etc."

The only guestion with which you could be concerned,

and the only question which will be treated in this opinion,
18 the right of the El Fmao Natlosal Bank, El Paso, Texas, as
trustee, to enforce the reasonsble rules and regulations as
promulgated by the Board of Directors of the Red Bluff ¥ater
Power Control District. Therefore, may we restate your ques-
tion to read:

¥ay the reascnable rules and regulaticns as
promulgated by the Board of Directors of the Red
Bluff Water Fower Control Distriot be enforced by
the El Faeo National Bank, ¥1:Paso, Texas, trustee?
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: Shortly after the receipt of the opinion requast
from Honorable Kobert D. Penn, County Attorney of Reeves
County, Pecus, TeXas, this Department received a very ex-
haustive brief from the law firm, Burges, Burges & Soott,
Attorneys at law, Tl Paso, Texas, on the uestion as to whe-
ther or not the rules and regulations as promulgetad by the
Board of Directors of the district cculd form the basis of n
oriminal prosecution. (Opinion No., 0-2414).

For additional facts, may we quote from the brief
of Burges, Burges & Scott as follows:

*The Red Bluff dam, resorvoir, irrigation end
powar systems repregent an investment of more then
twe millions of dollers. The project was congtructed
with the proceeds of three bond issues. Fractically
all of these bunds are held by the Heccnstruction
Finance Corporation. The first iscsue of bonds is se-
cured by & pledge of all the properties of the Dis-
trict, as well as the tax revenues and ell other in-
come of the District, while the second and third is-
sues are tax obligations. . . .

"irior to January 1940 the Ked Bluff District hed
defaulted in the payment ¢f both principsl snd inter-
est on the bonds held by the iteconstruction Finance
Corporation, Acting under the terms and provisions of

the indenture securing the first bond issue for :1,050,~
C00.CC, the fieconstruction Finance Corporaticn reguested

the Z1 Feec Naticnal Bank, Trustee under the indenture,
to demand that poasescion of the District's propsrties
be delivered tc the Trustee, Cuch demand was made, and
abcut Janpuary 11, 1940, the Directors of the District
voluntarlly surrendered posascselion, Since that time
the Digtrict hae baeen operated by the Trustee under the
direction c¢f the Keconstruction Finance Corporation,

and ¥r, J. D. Shaw 18 in active nmanageront ag the Trust-

08°'8 Afgent. . « .
As was pointed out In our Gninion 0-7414:

"By Article 15, Section 59 of the Constituticn,

suprra, the Legislature is empowared to autherirze the or-

ganizatiocn of nublic or quasi-publice corporations
cherged with-the duty cf securing to sll the neoplas all

— cf the benefits of conservaticn, protecting riparian
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rights, if any exist, while saving the waters thst
wculd otherwise he lost, and et the same time secur-
ing to all of the people of the State the rights of
fishing and recreation, The management and control of
these public or quasi-publioc corvoraticns is vested
golely in & Board of Directors elected by the quali-
fied voters of the territory vherein puch district is
losceted, Chapter 2, Title 178, Vernonts Civil Stat-
utes, and emendments therete,”

We are not passing upon the validity of the El1 Faso
National Eank's title to the physicel property of the Red
Rlurf ¥ater Power Cecntrol [istrict, but conceding, for the
sake of the question, that the Bank's title to said property
18 valid in every respsct, nevertheless, the Pank would be un-
able to anfcroe the rules and regulations as promulgated by
the district, The digtrict, as created by the Legislature,
1s & governmental agency, a body politic, and corporate, and
ag such, exsrcises such governmental functions es conferred
upcn it by law,

The Tank, by acquiring the physical properties of

“ the district, would not become the district nor would it ac-
quire the official authority conferred upon the Board of Di- 5
rectors of the district by the Legislature of the State. If it
and when the propsrty is taken over by, and 1s being operated 4
by the Pank, sald property cesses to be public or Stete pro- -
perty, and becomes the privaete property of the Pank, and es 5
such, must be opereted ss any cther private enterprise, To :
permit a private anterprise to enfcroe rules end ragulaticns,
the violations of which would constitute a penel offensa, would

. amount to nothing less than class leglislaticn, which 1s in dl-

rect contravention of Article I, Section 3, of the Constitutlion
of Texas, which provides:

*Cection 3. All free men, when they form 8 so-
clal compact, have equal righte, and nc man, or set
of mon, is entitled to exclusive, separate public
amoluments, or privileges, but in consideration of
public services.”

Therefcre, you sre respesotfully advised that 1t 1s
the opinion of thie Department that the rules and regulaticns
ag pronmulgfated by the Beard of Directors of the Red Eluff later
Power Control Dietrict may nct be enforced by the Fl feso Na-
tional Bank as trustee,

L T — e .« ..
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Trusting that this disposes of youwr inquiry, we

nain
Yours very truly
ATTURNEY GENERAL (F TEX
By W
p. Burle Da-
Lasis’
DBD;:B3B

N\
APPROVEDOCT 3, 1940 “

" ITTORMEY GENEFRAIL OF TrRYA®



